AIBS

A Performance-Based Building Code on Statutory Maintenance:
Exploring the Translation of Policy to Practice for Multi-Storey
Residential Buildings in Australia - Phase 2

Dr Stephen Scimonello AMAIBS

Building Surveyor & Education and Accreditation Policy Manager

Australian Institute of Building Surveyors




The Policy

New South Wales

In New South WaleséNSW), ESMs are required
to be maintained and be fit for purpose.

An annual fire safety statement is
required to be completed and
submitted by the owner of a building
that has a BCA classification of 2
through to 9.

NSW government have created a
competent fire safetyfpractitioner for
two areas, the first is for the design
of fire safety systems and the second
is for carrying out of maintenance
work on fire safety systems

Environmental Planning and Assessment (Development
Certification and Fire Safety) Regulation 2021

[2021-689]

AUSTRALIAN INSTITUTE OF BUILDING SURVEYORS

Victoria

Buildings that are subjected to ESMs are
divided up into three categories
depending when they were constructed,
altered or extended, these are;

e Buildings built prior to 1 July 1994

. BuiIdir&%s built between 1 July 1994
and 1 May 2005

e Buildings built after 1 May 2005

There are no mandatory reporting
provisions requiring a building owner to
submit to any authority that the buildings
fire safety systems have been maintained
for the preceding year.

Authorised Version No. 017

Building Regulations 2018
S.R. No. 38/2018

Authorised Version incorporating amendments as at
3 August 2022
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The High Court Ruling

Pyrenees Shire Council v Day
Eskimo Amber Pty Ltd v Pyrenees Shire Council

Case number
M57/1996
M59/1996

Acrecent High Court decision means that Australia’s
local authorities are now more likely to be found liable
for failing to exercise their discretionary statutory
powers.

In Pyrenees Shire Council v Day; Eskimo Amber
Pty Ltd v Pyrenees Shire Council, the High Court found a
local authority liable of failing to exercise a discretionary
power even though there was no public expectation that
the power would be exercised and the person affected did
not rely on the local authority to do so.

AUSTRALIAN INSTITUTE OF BUILDING SURVEYORS

Justice William Gummow found that the council had
breached its duty of care by failing “fo take steps in the
further exercise of its powers which were required by the
circumstances”. He emphasised the fact that the council
was aware that if the situation was not remedied the
possibility of fire was great and there was significant risk
of damage.

Justice Michael Kirby found that the council did
have a duty of care which it had breached, even though
the resources and personnel to exercise the discretionary
powers were limited. He came to this conclusion based
on:

. the dangers to human life and property which

the council was aware of from its inspection;

. the substantial risk of harm if the fireplace

was not repaired;

. the latent nature of the danger; and

. the inability of the tenant, the owner and the

adjoining owner to detect the danger and
protect themselves from it.
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Not an issue until it is!

The NEO 200 fire occurred on the
corner of Spencer and Little
Bourke Street Melbourne on the 4
February 2019, confirmed the
majority of the buildings ESMs
(ESPs) were either not working or
not maintained and over 40% of
fire alarms and smoke detection
systems in the apartments were
not operable.

BILLS
1226 Legislative Assembly Tuesday 31 March 2026

cladding safety fund were set up m 2020. Frve years on we have got a report from Victoria University
that says:

Almost %0 per cent of apartment buildings across Victoria have failed fire safety standards ...
according to new research. Ninety per cent have failed safety standards. It continues:

The Victoria University study comes amid a push to build more nmulti-storey developments. to help fix the
state’s housing woes.

Victoria University researcher Dr Stephen Scimonello found of the almost 964 buildings inspected across the
state. only 13 per cent had been maintained and contimued to comply with fire safety standards

Thirteen per cent. That is five years on from the cladding issue. and you have got a report to say we
have siill got buildmgs with 1ssues at a time when the government has got this whole creation of
activity centres. building sky towers right throughout Melbourne. Yet only 13 per cent passed the
actual fire safety standards. You would hope that the government actually get their act together,
because this is a huge warning. We have had a waming already with buildings catching fire. We have
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Victorian apartment buildings failing fire safety

GE ‘Not an issue until it is’: Most apartment blocks in state fail to meet fire safety standards : giancecds, new resanich revenls
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AIBS Theoretical Research Framework

According to Ajzen (1991, p. 188),

“the more favourable the attitude and subjective norm with respect to a behaviour, and the greater the perceived behavioural
control, the stronger should be an individual's intention to perform the behaviour under consideration”.
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The Results
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AIBS The Results
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“Current system puts all the
responsibility on the owners’ corp but no
tools to implement the requirements and
no expert help when you need it.
Training for Strata Managers would be
very helpful — whilst most of us use the
services of external ESM contractors —
more knowledge on the subject would be

helpful to all.

1 think fire policies can get too
complicated and too expensive for
owners’ corporation, especially with the
new buildings”.
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AIBS The Results

The majority of owners and strata managers advised that they are confident that
Individual buildings subjected they can carry out all of the maintenance requirements over the next 12

to policy months!

1600 The majority of owners and strata managers advised that they will be
discouraged if they receive punitive punishment from the regulator for non-
compliance.

1400

building operations and ESM systems themselves but concerned that if

800 something were to go wrong that they will have to file the coroner's report.

If the regulators care about the systems, then a process of education needs to be
adopted, not a random inspection and issuance of an order that has no context
or understanding of the current difficulties being faced on the site”.

600

400

“Training for Strata Managers would be very helpful - whilst most of us use the

services of external ESM contractors - more knowledge on the subject would be
helpful to all”.

901

1200 Feedback from Strata Managers include;

1000 “In conversations with these regulators it seems they are not concerned with the
556

200 |

Victoria NSW “Compliance is too expensive and time consuming and the workload without
additional revenue is increasing each year”.
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Solutions - Path Analysis with Moderator Results
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The biggest unresolved issue around AFSS [annual fire
safety statement] compliance in NSW is that the
interpretation of the compliance regulations are reliant on
the AF'SS certification companies who self-certify and are
commonly the organisation who conducts the expensive
repairs after identifying the shortfalls they feel exist ... It is
a trust system which is abused and Strata Plans feel they
are over a barrel if works are not conducted as the
certification is not independently audited or confirmed by

any regulator.

It is necessary, but sometimes it is too complex and
especially for new buildings, we noticed a trend of those
measures getting more complicated and it is a large
ongoing running costs. It would be good to regularly check
whether it is necessary for some fire measures to be there in

the first place.
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AIBS Solutions - Path Analysis with Moderator Results

Slope Analysis of Intention and Behaviour with Enforcement as Moderator

Enforcement x Intention
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AIBS The Results

“Unless well-educated or involved in the policy, | will be discouraged to complete
the community are generally oblivious. There is all ESM maintenance if | am

m Strongly disagree no social pressure by any means to comply with punished in a court of law
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legislated and has uptake from Council. This is
Somewhat disagree not strongly driven by Council and is up to
individual officers of the Council to drive and

The policy is a good idea
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AIBS The Results

Hypotheses Result Result With
Without Moderator
Moderator
H1 A positive attitude toward maintaining fire and life safety provisions ~ Supported Supported “Unless well-educated or
(through the policy) is positively related to behavioural intention to do involved in the policy, the
so. community are generally
H2 Subjective norms (support from important referents being, family, Supported Supported oblivious. There is no social

friends and peers) is positively related to the behavioural intention to

pressure by any means to
do so (to undertake the act).

comply with the policy.

H2.1 That support from the regulator is positively related to the Not supported Notsupported . . ..
) : : Compliance with the policy is

behavioural intention of the act (to undertake the act). )

H3 That perceived behavioural control is positively related to behavioural Not supported Notsupported leglsla-ted ar'ld.has uptake from
intention to do so (to undertake the act). Council. This is not strongly

H4 A positive intention and ability to comply with the act is positively Supported Not supported driven by Council and is up to
related to the behaviour to do so. individual officers of the

H5 The association between intention and behaviour will be moderated  Supported Not supported Council to drive and enforce ...

by enforcement of the policy by the regulator such that the
association will be significantly stronger when a high level of

) Better education is needed for
enforcement is present.

property owners .

H6 That the TPB is a good fit to establish compliance of the policy Supported
regarding ESM maintenance of multi-storey residential buildings.
H7 The inclusion of demographic variables (age, education, gender) Supported

influences the prediction for compliance of the policy for owners of
multi-storey residential buildings.
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AIBS What Will Work?

Training for Strata Managers would be very helpful —

+ Enforcement by the regulator with a focus on whilst most of us use the services of external ESM
education and assistance to comply with the contractors — more knowledge on the subject would be
policy. helpful to all.

¢ Governance contributions

. ) If the regulators care about the systems, then a process
¢ Enhance Community Awareness and Social A J A P

of education needs to be adopted, not a random

Pressure
* | R lat S t and Education f inspection and issuance of an order that has no context
gqur: g:’/se egUiatory SUpport an vcation for or understanding of the current difficulties being faced on

: . the site.
¢ Implement Comprehensive Building Manuals

: .. : | think this is such a neglected industry there is no
¢ Enhance Professional Training and Oversight for .
Maintenance Personnel support or training and a lot of people know what they

+ Adopt a Collaborative and Preventative are doing and find it too hard.

Approach to Regulation
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AIBS Key Engagement Outcomes

Key Engagement Outcomes

Research findings were presented to:
* Victorian Building Authority
* Fire Rescue Victoria
* City of Melbourne

Common Feedback from Authorities

A consistent theme was lack of internal resources to support or enforce current policy obligations.
Notably, inner city Councils indicated they don’t have the capacity to enforce compliance measures.
No local government authorities have the resources to monitor or manage compliance for these high-risk buildings.

No local government can advise how many multi-storey buildings are within their local government area.

Interpretation

* These responses reinforce that education and training are crucial for improved fire safety outcomes.

* The findings provide a call to action for government departments to consider.

Dr Stephen Scimonello AMAIBS 14
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AIBS

NZ police lay manslaughter charges over Loafers
Lodge hostel fire that killed five people

6 ByEmilyClark  Law, Crime and Justice

NZ police lay manslaughter charges over Loafers Lodge
hostel fire

The tragic 2023 Loafers Lodge fire in Wellington, New
Zealand, which claimed five lives, has underscored the
devastating consequences of neglecting fire safety. A two-
year investigation concluded that failures in the building’s
fire safety systems contributed to the deaths, leading to
manslaughter charges against those responsible for
managing the property.

The incident has highlighted the critical importance of
maintaining compliant and effective fire protection
measures especially in accommodation housing vulnerable
populations. As authorities noted, this tragedy was
preventable, and lives depend on proactive fire safety
management.

Clark, E. (2025, June 5). NZ police lay manslaughter charges over Loafers Lodge hostel
fire that killed five people. ABC News. https://www.abc.net.au/news/2025-06-05/nz-
hostel-fire-charges-laid-building-safety-compliance/105379008
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() POLICE

Manslaughter charges for three
people related to the Loafers Lodge
fatal fire

Attribute to Detective Senior Sergeant Timothy Leitch -
Wellington Area Investigations Manager:

(#) POLIiCE

Fourth person charged with
manslaughter over Loafers Lodge
fire

Attributable to Detective Sergeant Olivia Meares:
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Understanding ownership and compliance
responsibilities for fire safety in multi-storey
residential buildings.

Strata managers and body corporates play a vital role
Stephen & v highly in maintaining fire safety in multi-storey residential

experienced Building
Surveyor - Unfimited with buildings. This training provides essential insights

stephen.scimonello@gmail.com

Stephen Scimonello

the Victorian Building \ 3 ¢
O r Authority with over 25 into the National Construction Ceode (NCC)
z&:‘%:m;ﬁm compliance, essential safety measures, and legal
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Emvironment), and a maintenance obligations, and legal liabilities, with
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(Building Surveying). real-world case studies, including the NEO 200 fire.
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Dr Stephen Scimonello AMAIBS 16
Australian Institute of Building Surveyors

AUSTRALIAN INSTITUTE OF BUILDING SURVEYORS


mailto:stephen.scimonello@gmail.com
mailto:stephen.scimonello1@vu.edu.au

	Slide 1:  A Performance-Based Building Code on Statutory Maintenance: Exploring the Translation of Policy to Practice for Multi-Storey Residential Buildings in Australia  - Phase 2
	Slide 2: The Policy
	Slide 3: The High Court Ruling
	Slide 4: Not an issue until it is!
	Slide 5: Theoretical Research Framework
	Slide 6: The Results
	Slide 7: The Results
	Slide 8: The Results
	Slide 9: Solutions - Path Analysis with Moderator Results
	Slide 10: Slope Analysis of Intention and Behaviour with Enforcement as Moderator
	Slide 11: The Results 
	Slide 12: The Results 
	Slide 13: What Will Work?
	Slide 14: Key Engagement Outcomes 
	Slide 15
	Slide 16: Thankyou

